
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
 
GABRIEL F. NAGY    : CIVIL ACTION 
       : 
    Plaintiff   : 
  v.      : No. 09 cv 3995 
       : 
HARRIS M. DEWESE   :     
JOHN JASON BISH    :  
MORGAN STANLEY SMITH BARNEY  : 
COMPASS CAPITAL PARTNERS, LTD. : 
       : 
   Defendants  : 
   

PLAINTIFF’S MEMORANDUM OF LAW  
IN OPPOSITION TO A MOTION TO DISMISS  

FILED BY MORGAN STANLEY SMITH BARNEY  
PURSUANT TO F.R.C.P. 12(b)(6), AND THE  

MOTION OF JOHN JASON BISH FOR JUDGMENT  
ON THE PLEADINGS FILED PURSUANT TO F.R.C.P. 12(c)   

 
 Introduction 

   Morgan Stanley Smith Barney LLC (“Smith Barney”)1 was the custodian 

of over $500,000 which represented all of the assets of the Compass Capital Partners Ltd. 

Defined Benefit Retirement Plan (the “Plan”). John Jason Bish (“Bish”) was the Smith 

Barney employee with the principal relationship with the Plan’s Administrator, Harris M. 

DeWese (“DeWese”). Smith Barney, Bish and the other defendants have been sued by 

Gabriel Nagy (“Nagy”), because Smith Barney, acting through its employee Bish, 

knowingly facilitated the theft of Nagy’s pension by DeWese and DeWese’s company, 

Compass Capital Partners, Ltd. (“Compass”), the Plan Sponsor.  
                                                
1    Smith Barney refers to the entity that participated in the events that give rise to 
the causes of action set forth in Plaintiff’s First Amended Complaint. The fiduciary 
breaches ascribed to Smith Barney and the other defendants occurred while Smith Barney 
was owned by Citigroup Global Markets, Inc., which did business as Smith Barney, and 
to which Morgan Stanley Smith Barney LLC is now the successor. 
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   Smith Barney filed a Rule 12(b)(6) motion to dismiss Count III of 

Plaintiff’s First Amended Complaint (the “Complaint”). One day after Smith Barney filed 

its Rule 12(b)(6) motion, Bish filed a Rule 12(c) motion for judgment on the pleadings, 

also seeking to dismiss Count III of the Complaint.2 The Complaint consists of three 

counts:  

1. Count I for breach of ERISA fiduciary duties directed at Smith 

Barney, DeWese, Compass, and Bish, pursuant to the Employee 

Retirement Income Security Act, 29 U.S.C. § 1001 et seq.;  

2. Count II against DeWese and Compass under state law for unjust 

enrichment for their theft of the Plan’s money; and  

3. Count III against Smith Barney and Bish under state law for breach 

of fiduciary duty to the plaintiff as the beneficiary of the Plan’s 

assets entrusted to Smith Barney as custodian.        

  Smith Barney’s motion to dismiss and Bish’s motion for judgment on the 

pleadings are part of a two-pronged strategy to avoid liability for their facilitating the 

theft of Nagy’s pension. The first part of this two-pronged strategy is to argue that the 

state law breach of fiduciary duty claim is preempted by ERISA. That is the basis for 

Smith Barney’s 12(b)(6) motion and Bish’s 12(c) motion. If successful, Smith Barney 

and Bish will later argue that neither is a fiduciary subject to ERISA, i.e. that Smith 

Barney’s – and Bish’s – role as custodian for the Plan’s assets does not make them 

                                                
2  Bish filed an answer to the Complaint and thus could not file a Rule 12(b)(6) 
motion. However, the pleadings are not closed and Bish’s Rule 12(c) motion is 
premature. Notwithstanding, Bish has done nothing more than join in Smith Barney’s 
motion, and both motions must be dismissed for the reasons more fully set forth in this 
memorandum. 
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fiduciaries under 29 U.S.C. § 1002(21)(A)(ii) and (iii). If that were to be the case, neither 

Smith Barney nor Bish could be held responsible for facilitating the theft of Nagy’s 

pension.  

   This Court previously rejected this two-pronged tactic to avoid liability 

used by one of the defendants in Mack v. CTC Illinois Trust Company, 2004 WL 

1631398 (E.D. Pa. 2004).     

Facts 

   Nagy, who retired from Compass on November 30, 2003, is a fully vested 

participant in the Plan. (Complaint ¶¶ 4, 19). As of December 15, 2004, the Plan was 

fully funded with assets of $511,391.54. (Complaint ¶21). On February 10, 2005, Nagy 

elected to receive his Plan retirement benefits as a stream of monthly payments to 

continue until the later of his death or the death of his wife. The amount of the monthly 

payment to Nagy under this option was $2,111.07. (Complaint ¶¶22, 23). Nagy received 

his monthly pension payments as scheduled beginning in February 2005, and continuing 

until November 2007. Thereafter the payments became irregular. (Complaint ¶24). Nagy 

contacted DeWese in December 2007 to complain after Nagy’s pension payment first 

failed to be timely deposited in his direct deposit account. Nagy did not receive his May 

2008 pension payment until June 17, 2008. Nagy’s June 2008 payment was not received 

by Nagy until July 28, 2008, and thereafter no subsequent pension payment has been paid 

by the Plan to Nagy. (Complaint ¶¶25, 26, 27). 3 In July 2008 DeWese admitted to Nagy 

that he had taken all of the funds out of the Plan, and that the Plan was "broke." The final 

                                                
3  Nagy contacted Smith Barney and Bish concerning the payment default, but 
neither Bish nor Smith Barney would discuss the matter with Nagy, claiming “customer 
confidentiality.” 
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few payments to Nagy had been made from funds that DeWese personally paid into the 

Plan’s Smith Barney account for payment to Nagy. (Complaint ¶ 29).  

   Nagy alleges in the Complaint that some time prior to November 2007, 

DeWese, acting as the Plan Administrator, directed Bish and Smith Barney to send all of 

the Plan’s assets to DeWese and or Compass Capital Partners. (Complaint ¶30). Nagy 

further alleges that without any investigation, and with knowledge that both DeWese and 

Compass Capital Partners were in financial difficulty, and without notice to the Plan’s 

participants, Bish and Smith Barney sent all of the Plan’s funds to DeWese and or 

Compass. (Complaint ¶31). DeWese, as the Plan Administrator, and Compass as the Plan 

Sponsor, are named fiduciaries subject to ERISA. (Complaint ¶5; DeWese’s and 

Compass’ Answer ¶5). The transfer of the Plan’s assets as it pertains to DeWese and 

Compass is a prohibited transaction pursuant to 29 U.S.C. § 1106(d), and Smith Barney 

and Bish knew that the transfer of the Plan’s assets, as instructed by DeWese, was 

unlawful, but followed his instructions anyway. (Complaint ¶34). 

  Nagy, individually and derivatively on behalf of the Plan, filed his initial 

complaint on September 1, 2009 to recover the Plan’s assets that were transferred by 

Smith Barney to DeWese and Compass. On November 2, 2009, Nagy filed the First 

Amended Complaint, to which Smith Barney’s and Bish’s motions apply. As the 

Complaint pertains to Smith Barney and Bish, Nagy alleges that both rendered 

investment advice to the Plan for a fee or other compensation and each was a fiduciary of 

the Plan pursuant to 29 U.S.C. § 1002(21)(A)(ii) and (iii). (Complaint ¶¶13, 16, 17, 33). 

Nagy has not yet had the benefit of discovery, and these averments may or may not be 

supported by the documents which have yet to be produced by the defendants. Smith 
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Barney, and thus its employee Bish, may be only a custodian of the funds and not an 

ERISA fiduciary. However, even as custodians of the Plan’s funds, Smith Barney and 

Bish have state law fiduciary duties running to the Plan’s beneficiaries, and those duties 

were likewise breached. (Complaint ¶¶40, 41). Whether or not Smith Barney is an 

ERISA fiduciary, it was the custodial institution in which all of the Plan’s funds were 

held, and Bish and Smith Barney knew that Nagy was a beneficiary of the Plan’s money 

when Smith Barney disbursed the Plan’s assets to DeWese and Compass with knowledge 

that neither DeWese nor Compass had any right to the Plan’s funds. 

   Nagy’s pleading of a state law breach of fiduciary duty claim is simply an 

alternative pleading to support recovery if neither Smith Barney nor Bish is an ERISA 

fiduciary.     

Argument 

   ERISA is intended to provide the maximum degree of protection to 

working men and women covered by private retirement programs. Deibler v. United 

Food & Commercial Workers’ Local Union 23, 973 F.2d 206, 209 n.5 (3d Cir. 1992). 

ERISA is not intended to provide the perfect defense to claims of fiduciary breaches and 

other wrongful activity. 

   Smith Barney and Bish argue in their motions that because the stolen 

funds were pension funds, the case is an ERISA case and all state law claims are 

preempted. (Smith Barney Memorandum at 4). However, just because the money was 

stolen from a pension plan does not necessarily mean that this is an ERISA case as it 

pertains to Smith Barney and Bish. This case presents no questions about the 

interpretation of the Plan, the amount of Nagy’s retirement benefit or whether Nagy is 



 6 

entitled to benefits. It just happens to be that the stolen assets were pension funds, and the 

exact same scenario could arise in a non-ERISA context.  

  For example, suppose Smith Barney was the custodian of a trust fund not 

subject to ERISA, with the beneficiaries of the trust known to Smith Barney. Suppose 

further that the trustee, with proper trust authority, directs Smith Barney to convert all of 

the trust’s assets into cash, and directs Smith Barney to deliver the cash to the trustee 

after the trustee tells Smith Barney that he intends to run away with the cash to Fiji to live 

a life of leisure. Smith Barney cannot under Pennsylvania law simply comply with the 

trustee’s directions, even though proper within the bounds of the trust, and avoid its 

responsibility for its breach of fiduciary duty vis a vis the beneficiaries. At a minimum 

under this scenario, Smith Barney has a duty to inform the beneficiary of the trustee’s 

malfeasance. Jairett v, First Montauk Securities Corp., 153 F. Supp.2d 562, 566 (E.D. Pa. 

2001) (when bank is aware that it holds money belonging to a third party, bank has 

fiduciary relationship to third party); Davis v. Pennsylvania Co. for Insurances on Lives 

and Granting Annuities, 337 Pa. 456, 12 A.2d 66, 68 (Pa. 1940) (bank, with actual 

knowledge that trustee is committing breach of fiduciary obligation by depositing 

fiduciary funds in personal account, is liable for honoring check and deposit); 

Restatement (Second) of Trusts § 173 (1959).   

   That the stolen funds in this case are pension funds is happenstance to 

Smith Barney’s involvement if Smith Barney is not an ERISA fiduciary.  

   In Glaziers and Glassworkers Union Local No 252 Annuity Fund v. 

Newbridge Securities, Inc., 93 F.3d 1171 (3d Cir. 1996), the Third Circuit almost, but not 

quite, resolved the question of whether a state fiduciary duty claim is preempted by 
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ERISA. In Glaziers, Janney Montgomery Scott, Inc. (“Janney”), was sued by several 

employee benefit funds (the “Funds”). The Janney employee responsible for advising the 

Funds’ trustees (the “Advisor”), was discharged by Janney for dishonesty, but Janney 

never informed the Funds’ trustees of the reason for the Advisor’s discharge. Glaziers, 93 

F.3d at 1177. The Funds’ trustees then followed the Advisor to a new firm that he, the 

Advisor, established. Janney then transferred all of the Funds’ assets to the dishonest 

Advisor’s newly established firm. Eventually the Funds’ trustees learned of the Advisor’s 

dishonesty, but by this time most of the Funds’ money was gone, to the tune of about 

$2.5 million. The Funds sued Janney for its failure to inform them of the reason for the 

Advisor’s termination by Janney. Id.  

   The Funds’ claims against Janney were for breach of fiduciary duty under 

ERISA, and for breach of fiduciary duty under state and federal common law. The Funds 

asserted that had they known of the Advisor’s discharge from Janney due to his 

dishonesty, they would not have transferred their accounts to the Advisor, and that 

Janney should have so informed the Funds before Janney transferred the Funds’ money to 

the Advisor’s new firm. Glaziers, 93 F.3d at 1178.  

   The district court in Glaziers determined that Janney was a “functional” or 

“limited purpose” fiduciary under ERISA, and that any liability Janney had to the Funds 

extended only to its investment advice. Glaziers, 93 F.3d at 1175. Since Janney’s alleged 

breach had nothing to do with investment advice, the district court granted summary 

judgment in favor of Janney. Id. The district court did not address the issue of whether 

Janney was an ERISA fiduciary, but determined that the federal common law claim for 

breach of fiduciary duty was in essence preempted because ERISA left no room for 
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application of federal common law. Glaziers, 93 F.3d at 1178. The district court also 

concluded that the state common law claim for breach of fiduciary duty was preempted 

by ERISA. The Third Circuit agreed only with the district court’s determination that the 

federal common law cause of action for breach of fiduciary duty was properly 

disallowed. Glaziers, 93 F.3d at 1184.                                       

   The Third Circuit in Glaziers determined that there was a factual question 

whether Janney was an ERISA fiduciary, and remand was necessary. The Third Circuit 

concluded that if the district court on remand determined that Janney was an ERISA 

fiduciary, then Janney had a duty to disclose information to the Funds’ trustees to enable 

the trustees to protect the Funds. Glaziers, 93 F.3d at 1182. The Third Circuit further 

instructed on remand, that if the district court determined that Janney was not an ERISA 

fiduciary, the district court should then decide whether the state law breach of fiduciary 

duty claim was preempted by ERISA. Glaziers, 93 F.3d at 1185. In his concurring 

opinion in Glaziers, Judge Stapleton wrote that he would have resolved the state law 

breach of fiduciary duty preemption question. 

Applying the principles we reviewed in United Wire [United Wire, Metal  
and Machine Health and Welfare Fund, et al. v. Morristown Memorial 
Hospital, 995 F.2d 1179 (3d Cir. 1993)] I would hold that if Janney is not 
an ERISA fiduciary under § 1002(21)(A), a state law imposing a fiduciary 
duty of disclosure on it would not be preempted by ERISA. ERISA, by 
spelling out who is a fiduciary with respect to a plan and its participants, 
defines the area of federal concern in which preemption is required. 
Beyond that area, I would hold that a state can continue, by generally 
applicable law, to prescribe the duties, fiduciary or otherwise, owed to a 
plan by its broker, just the way it can continue, by a generally applicable 
law, to prescribe the duties owed to a plan by its accountant, its lawyer, a 
corporate director of a company it owns, or its plumber.   

 
Glaziers, 93 F.3d at 1186 (Stapleton concurring). Judge Stapleton wrote the United Wire 

opinion. 
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   In United Wire the Third Circuit analyzed the scope of preemption 

required under ERISA, recognizing that pension plans are intended to be exclusively 

regulated by ERISA. The United Wire Court states that the scope of ERISA preemption 

is broad, but there are limits:  

The Supreme Court has noted that a state law “relates to” an ERISA  
governed plan, within the meaning of § 514(a)’s preemptive reach, “if it 
has a connection with or reference to such a plan.” Shaw v. Delta Air 
Lines, 463 U.S. 85, 97, 103 S.Ct. 2890, 2900, 77 L.Ed.2d 490 (1983). The 
Court in Shaw noted, however, that “[s]ome state actions may affect 
employee benefit plans in too tenuous, remote, or peripheral a manner to 
warrant a finding that the law ‘relates to’ the plan.” 463 U.S. at 100, n.21, 
103 S.Ct. at 2901 n.21. 

 
United Wire, 995 F.2d at 1191.  

   According to the Third Circuit in United Wire, a rule of law relates to an 

ERISA plan if it is specifically designed to affect employee benefit plans, singles out an 

ERISA plan for special treatment, or creates rights or restrictions predicated on the 

existence of an ERISA plan. United Wire, 995 F.2d at 1192. The phrase “relates to” is 

used in the normal everyday sense of the words. When the reference to an ERISA plan 

can be removed without altering the legal issue in any way, the reference to ERISA 

should be regarded as without legal consequence for preemption purposes. Id. n.6.  

   If it turns out that neither Bish nor Smith Barney is an ERISA fiduciary, 

the state law breach of fiduciary duty claim pertaining to Smith Barney and Bish would 

only relate to an ERISA plan because the funds that were taken were pension funds. 

Nagy’s state law breach of fiduciary duty claim pertains to Smith Barney’s disposition of 

the funds, and the carelessness by which Smith Barney allowed the funds to be stolen. If 

Smith Barney and Bish are not subject to the fiduciary standards required by ERISA, the 

fact that the stolen funds were pension funds is without legal consequence to the state law 
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claim.  

   In Mack v. CTC Illinois Trust Company, 2004 WL 1631398 (E.D. Pa. 

2004), this Court focused upon the fact that it was unclear at the motion to dismiss stage 

of the case whether Allstate was or was not an ERISA fiduciary, and rejected Allstate’s 

motion to dismiss the state law breach of fiduciary duty claim on preemption grounds. 

It is not clear whether or not Allstate is a fiduciary of the Allstate pension   
plan; Allstate claims not to be, see Allstate Br. 8, and Mack does neither 
alleges nor provides any evidence that Allstate is a fiduciary. Obviously, if 
one is not an ERISA fiduciary, one cannot be found liable for breach of 
fiduciary duty under § 502 of ERISA. Since it is not clear at this point 
whether or not Allstate is an ERISA fiduciary, and the complaint does not 
allege that it is, it is inappropriate to dismiss plaintiff’s claims as 
preempted by ERISA.   

*  *  *  *  * 
It may become clear in the future that Allstate is, in fact, an ERISA 
fiduciary and that Mack’s state common law breach of fiduciary duty 
claims are therefore preempted. However, if this court were to dismiss 
plaintiff’s state law claims as preempted now, plaintiff would be left with 
only a potential ERISA breach of fiduciary duty claim to pursue against 
Allstate, at which point Allstate could push forward with its claim that it is 
not an ERISA fiduciary, which, if successful, would deprive Mack of any 
chance of recovery. 
 

Mack, at 4. 

   Nagy here is in the same position as the plaintiff in Mack. While Nagy has 

alleged that Smith Barney and Bish were ERISA fiduciaries, that may not be the case, 

and at this stage it is too early to tell. Smith Barney and Bish do not argue that Nagy’s 

state law claim for breach of fiduciary duty does not exist under Pennsylvania law, and 

only discuss the topic of preemption in a very general way. Furthermore, the defendants 

do not provide the preemption analysis required by the Third Circuit in United Wire, and 

do not cite any controlling authority that require this Court to grant their motions.  

  The Court should reject the defendants’ motions by applying the same 
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logic it employed in Mack, and in reliance upon Judge Stapleton’s concurring opinion in 

Glaziers and his authorship of the United Wire opinion, which together support the 

conclusion that Nagy’s state law breach of fiduciary duty claim must not be dismissed as 

preempted at this stage of the case. 

Conclusion 

    For the reasons more fully set forth in this memorandum, plaintiff 

respectfully requests that the motion to dismiss filed by Smith Barney, and the motion for 

judgment on the pleadings filed by Bish, be denied. 

 

 
 

Respectfully submitted, 

         
 

       ___________________________ 
        BERKOWITZ · KLEIN LLP 
       Gerald S. Berkowitz, Esquire 
       Swedesford Corporate Center 
       629 B Swedesford Road 
       Malvern, PA 19355 
 
       610-889-3200 
 
       Attorney for Plaintiff 
       Gabriel F. Nagy  


